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An Bord Pleanála  
64 Marlborough Street  
Dublin 1  
  
Sent by email to: bord@pleanala.ie  
  

24th April 2024  
  
Ref. 319217  
App. Hudson Brothers Limited  
For: Application for substitute consent for quarry  
Site: Philipstown and Redbog, Co. Kildare  
  
A Chara,  
  
An Taisce would like to make the following observation on the above application for substitute 
consent. We have broken this submission into two main parts – Part 1 on the process and 
exceptional circumstances and Part 2 on the remedial Appropriate Assessment screening (rAA 
screening) and remedial Environmental Impact Assessment Report (rEIAR).  
  
PART 1: PROCESS & EXCEPTIONAL CIRCUMSTANCES  
  
1. Process  
  

1.1 Leave Application  
  
On foot of the Supreme Court’s July 2020 judgement in neutral citation [2020] IESC 39 (three 
joined cases - An Taisce v An Bord Pleanála, An Taisce v An Bord Pleanála, and Sweetman v 
An Bord Pleanála)1, the Planning and Development and Residential Tenancies Act 2020 
introduced provisions allowing for public consultation on exceptional circumstances at the 
substitute consent application phase. However, these provisions did not eliminate the leave 
phase and did not allow public participation during that phase.   
  
The applicant submitted the leave application to the Board (Ref. 311622) on 8 October 2021, 
when the provisions of the Planning and Development and Residential Tenancies Act 2020 
were still in force (prior to further changes in 2022 removing the leave stage altogether). A 
group of residents living near the subject site attempted to make a third party observation on 
the leave application on 13 January 2022, which was subsequently rejected by the Board.  

 
1 https://www.courts.ie/acc/alfresco/80f2cbbf-4f1e-4065-8ca3-f8c14308035b/2020_IESC_39.pdf/pdf#view=fitH 
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While the Board’s acceptance of the leave application and rejection of the third party 
observation appears to be correct under the aforementioned 2020 Act, we would highlight 
that the 2020 provisions, which we considered to be an unsatisfactory solution to the 
aforementioned Supreme Court ruling, perpetuate a situation whereby an ongoing breach of 
planning law (and the EU law to which national law gives effect) is being facilitated. The CJEU 
has clarified on several occasions that it is not permissible for a Member State to benefit from 
a failure to apply EU law. Ireland has effectively facilitated the ongoing operation of 
unauthorised activities and the benefits that accrue from that.  
  

1.2 Stay on Works  
  
We note that s.177J of the Planning and Development Act 2000 (as amended) gives An Bord 
Pleanála the power to issue a draft direction to suspend works pending determination of an 
application for substitute consent:  
  

“177J(1) Where the Board has received an application for substitute consent made in 
accordance with section 177E and is considering that application, it may give a draft 
direction in writing to the person who made the application requiring the person to 
cease within the period specified in the draft direction, all or part of his or her activity 
or operations on or at the site of the development the subject of the application, where 
the Board forms the opinion that the continuation of all or part of the activity or 
operations is likely to cause significant adverse effects on the environment or adverse 
effects on the integrity of a European site.  

  
We would query whether the Board considered issuing such a direction under s.177J in relation 
to the subject case? If not, why not? If so, what were the reasons for the ultimate decision 
not to issue a s.177J draft direction?  
  
In light of the points made in the rest of this submission, we recommend that the Board now 
urgently consider whether a s.177J draft direction is needed.  
  
  
2. Exceptional Circumstances   
  

2.1 Definition of Exceptional Circumstances  
  
Section 177K(1J) of the Planning and Development Act 2000 (as amended) states the 
following with regard to defining exceptional circumstances:  
  

“In considering whether exceptional circumstances exist the Board shall have regard 
to the following matters:   
(a) whether regularisation of the development concerned would circumvent the 
purpose and objectives of the Environmental Impact Assessment Directive or the 
Habitats Directive;   
(b) whether the applicant had or could reasonably have had a belief that the 
development was not unauthorised;   
(c) whether the ability to carry out an assessment of the environmental impacts of the 
development for the purpose of an environmental impact assessment or an 
appropriate assessment and to provide for public participation in such an assessment 
has been substantially impaired;   
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(d) the actual or likely significant effects on the environment or adverse effects on the 
integrity of a European site resulting from the carrying out or continuation of the 
development;   
(e) the extent to which significant effects on the environment or adverse effects on 
the integrity of a European site can be remediated;   
(f) whether the applicant has complied with previous planning permissions granted or 
has previously carried out an unauthorised development;   
(g) such other matters as the Board considers relevant.”  

  
As a preliminary matter, An Taisce submits that the definition of exceptional circumstances 
per Section 177K(1J) requires consideration by the Irish Courts to determine its alignment 
with CJEU judgements regarding the standards for exceptionality in, for example, c-215/06. 
It is our view that s.177K(1J) is not consistent with the views of the European Court.  
  
First, we would highlight paragraphs 57 and 58 of the CJEU judgment in c-215/06:  
  

“57. While Community law cannot preclude the applicable national rules from allowing, 
in certain cases, the regularisation of operations or measures which are unlawful in 
the light of Community law, such a possibility should be subject to the conditions that 
it does not offer the persons concerned the opportunity to circumvent the Community 
rules or to dispense with applying them, and that it should remain the exception.  

  
58. A system of regularisation, such as that in force in Ireland, may have the effect of 
encouraging developers to forgo ascertaining whether intended projects satisfy the 
criteria of Article 2(1) of Directive 85/337 as amended, and consequently, not to 
undertake the action required for identification of the effects of those projects on the 
environment and for their prior assessment. The first recital of the preamble to 
Directive 85/337 however states that it is necessary for the competent authority to 
take effects on the environment into account at the earliest possible stage in all the 
technical planning and decision-making processes, the objective being to prevent the 
creation of pollution or nuisances at source rather than subsequently trying to 
counteract their effects.”  

  
These two paragraphs set out what Mr Justice Garrett Simons described in Suaimhneas 
Limited v Kerry County Council (neutral citation [2021] IEHC 451)2 as “the limits of a Member 
State’s discretion to regularise the status of development projects carried out in breach of the 
requirement of the EIA Directive” (para. 49). Essentially, these limits are:  
  

• A regularisation system (such as substitute consent) should not allow for opportunities 
to circumvent EU laws and should not incentivise the circumvention of EU laws.  

• Any regularisation still must adhere to and apply EU laws.  
• Any regularisation should be permitted only in exceptional circumstances.  

  
It is our firm view that the current definition of exceptional circumstances in s.177K(1J) 
incorrectly amalgamates two separate issues: a) what actually constitutes an exceptional 
circumstance, and b) the other limits on regularisation as detailed above.   
  

 
2 https://www.courts.ie/acc/alfresco/942c2409-e346-4a08-b2ed-
e9488b943ea3/2021_IEHC_451.pdf/pdf#view=fitH  

https://www.courts.ie/acc/alfresco/942c2409-e346-4a08-b2ed-e9488b943ea3/2021_IEHC_451.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/942c2409-e346-4a08-b2ed-e9488b943ea3/2021_IEHC_451.pdf/pdf#view=fitH
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Second, the definition in s.177K(1J) gives the Board exceptionally broad discretion to consider 
any issue it so chooses when determining whether or not exceptional circumstances exist (per 
s.177K(1J)(g) “such other matters as the Board considers relevant”).  
  
We would highlight that neither An Taisce v An Bord Pleanála (neutral citation [2020] IESC 
39)3 nor Friends of the Irish Environment CLG v Minister for Communications, Climate Action 
and the Environment & Others (neutral citation [2019] IEHC 646)4 actually examined the 
adequacy of the definition of exceptional circumstances in s.177K(1J) in comparison with the 
CJEU’s judgements in -215/06, etc. The Supreme Court judgement in [2020] IESC 39 only 
compared the checks in the leave application process against the requirements of exceptional 
circumstances in s.177K(1J). Similarly, in [2019] IEHC 646, the High Court was comparing 
new regulations with the existing definition in the Act at the time.  
  
We therefore submit that An Bord Pleanála should seek a referral to the High Court on the 
proper definition of exceptional circumstances as laid out in s.177K(1J) of the Planning and 
Development Act 2000 (as amended) and its alignment with the standards of exceptionality 
set out by the CJEU in c-215/06 and others.  
  
 

2.2 Lack of Exceptional Circumstances in the Subject Case  
  
Without prejudice to the above points on the definition of exceptional circumstances, An 
Taisce submits that the applicant has failed to demonstrate the existence of exceptional 
circumstances in the subject case, per s.177K(1J) of the Planning and Development Act 2000 
(as amended).  
  

2.2.1 Belief that the development was not unauthorised  
  
In October of 2020, Kildare County Council made it abundantly clear that the ongoing works 
at the site were unauthorised:  
  

“Development at the site, comprising continuance of use of an existing extraction 
facility, is unauthorised and retention permission is required for the following reason: 
1. Development including specifically aggregate processing, washing, screening, 
crushing, powerhouse, control rooms, office building, portacabin/canteen, water 
recycling point continued on site in breach of a number of conditions set out in Reg. 
Ref. 07/267, namely condition no. 5 which requires all activities associated with Reg. 
Ref. 07/267 to cease following expiry of the appropriate period on 18th September 
2020.”  
  

The extant planning ran out on the 18th September 2020, and the applicant only lodged a 
planning application to extend the works on the 27th May. In their cover letter, the applicant 
outlines that:  
  

“Mindful of the fact that their planning permission under 07/267 expired in September 
2020 Hudson Brothers lodged a planning application to essentially renew the 07/267 
permission under a separate application under WCC reg. ref. 20/511 earlier that year 
and well before the expiry of the 07/267 permission”;  

 
3 https://www.courts.ie/acc/alfresco/80f2cbbf-4f1e-4065-8ca3-f8c14308035b/2020_IESC_39.pdf/pdf#view=fitH  
4 https://www.courts.ie/acc/alfresco/1cca7ae8-4d3b-4529-8126-
20158df62867/2019_IEHC_646_1.pdf/pdf#view=fitH  

https://www.courts.ie/acc/alfresco/80f2cbbf-4f1e-4065-8ca3-f8c14308035b/2020_IESC_39.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/1cca7ae8-4d3b-4529-8126-20158df62867/2019_IEHC_646_1.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/1cca7ae8-4d3b-4529-8126-20158df62867/2019_IEHC_646_1.pdf/pdf#view=fitH
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and  
  

“Hudson Brothers were mindful of the fact that they had received confirmation from 
KCC in a letter dated 9th September 2020 that the effective date of expiry of 07/267, 
based on 9 no. additional days over each Christmas over a period of 10 years (90 
days) and a further 56 days due to emergency Covid 19 legislation, was 18th 
September 2020.”  

  
We would observe that applying for a renewal of planning permission with just a little over 16 
weeks before the deadline is not, in considered opinion, ‘well before the expiry’. Should the 
Council have been able to decide the case themselves, it would have taken 12 weeks in a 
smooth, best case scenario (including the five-week mandatory public consultation period, 
and the four-week waiting period after the conditional decision, during which an appeal may 
be taken). In such a large and complex case, however, it is entirely possible that the Council 
would have issued a Further Information Request, likely prolonging the timeframe well beyond 
the 16 weeks before the expiration of the existing permission.  
  
We would also highlight that per Friends of the Irish Environment v. An Bord Pleanála and 
others (neutral citation [2019] IEHC 80)5, the annual nine-day Christmas planning grace 
period does not apply to permissions where the duration is set by condition, as is the case 
here. Paragraph 145 of the judgement in that case states:  
  

“On this interpretation, a planning permission which is subject to the default five year 
 duration will cease to have effect some five years and forty-five days after the date of 
 the grant of planning permission. Conversely, if the duration is fixed by the planning 
 permission itself—as in the present case—then the period of grace is not to be included 
 in reckoning the date upon which the permission ceases to have effect.”  
  
This means the applicant did not have the benefit of the 90 days as claimed because Condition 
5 of the relevant lapsed permission specifically gave a duration of 10 years.  
  
The applicant also states the following in their cover letter:  

  
“That latest application [20/532] was lodged on 27th May 2020 with a Request for 
Further Information issued on 22nd July 2020 and with Further Information received 
by KCC on 1st October 2020. As part of the assessment of that FI the planning case 
officer undertook a site visit on 30th October 2020. As part of that site visit, he/she 
was able to identify that activity granted under 07/267 was still occurring beyond the 
effective expiry date of 18th September 2020. The applicant genuinely believed that 
they could continue their operations beyond 18th September 2020 with a planning 
application presented to KCC and live well before that date.”  
  

We would observe that it is implausible that the applicant believed that a live planning 
application was equivalent to a grant of planning extension in authorising the continuation of 
works. Condition 5 of their lapsed planning was very clear, that the permission was for a 
period of 10 years “unless at the end of this period a further permission has been granted 
for its continuance on site” (emphasis added). No such continuance had been granted, and it 
is unequivocally stated in that Condition that once extant planning lapses then there is no 

 
5  https://courts.ie/view/judgments/ba3b595c-7f21-4a9b-a48a-31c03021cca5/c34f7269-cb90-489b-8369-
418a8ab70730/2019_IEHC_80_1.pdf/pdf   

https://courts.ie/view/judgments/ba3b595c-7f21-4a9b-a48a-31c03021cca5/c34f7269-cb90-489b-8369-418a8ab70730/2019_IEHC_80_1.pdf/pdf
https://courts.ie/view/judgments/ba3b595c-7f21-4a9b-a48a-31c03021cca5/c34f7269-cb90-489b-8369-418a8ab70730/2019_IEHC_80_1.pdf/pdf
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further authorisation for works until such a time as a new permission is granted. This applicant 
has had multiple engagements with the planning system going back years, as such we would 
question the validity of their ‘genuine belief’ in this instance.  
  
Furthermore, in the applicant’s cover letter, it was outlined that: “The applicant states he 
believed that at least some of this work was authorised and only became aware that it was 
not following an approach from the planning authority.” This would appear to suggest that 
the applicant was fully aware that at least a proportion of the work which was ongoing was 
unauthorised, further casting doubt on their ‘genuine belief’ that they were compliant.   
  
The applicant also states this in their cover letter:  
  

“As indicated in the planning statement to support the leave to apply for substitute 
consent application demands and pressures placed upon the business following Covid, 
with no opportunity for any alternative form of planning application, and the fact that 
it was no longer financially viable for the suspension of extraction operations on the 
Kildare County lands to continue, meant that the applicant had to proceed with their 
business activities without the benefit of planning permission through the 
recommencement of business and extraction activity to the south west within the 
confines of the Reg. Ref. 07/267 boundary where there remained at that time 
economic reserve. There remains, currently, under planning statutes, no alternative 
available other than seeking substitute consent to regularise development undertaken 
to this point in time.”  

  
There is no provision allowing unauthorised works to proceed for business reasons, and 
financial viability in no way constitutes an exceptional circumstance.   
  
We note that Paragraph 7.6 of the Inspector’s Report on the leave application states that:   
  

‘I accept that the applicant considered that the work carried out including removal of 
stockpiled aggregate was within the terms of a previous permission. On the basis of 
the material on file, the various delays in processing applications for permission, the 
intervention on the covid pandemic and the complexity of distinction between 
quarrying aggregate and processing it thereafter I conclude that the applicant could 
reasonably have had a belief that the development, at least in part, was not 
unauthorised and, notwithstanding that this assumption appears to have been 
mistaken, that it does not require refusal of leave to make an application for substitute 
consent.’  

  
On the basis of the above points, we submit that there is substantial evidence in the full 
substitute consent application that the applicant could not have reasonably believed the works 
were authorised. We therefore consider that exceptional circumstances in fact do not exist 
and that the Board should now refuse to grant substitute consent.  
  

2.2.2 Effects on the environment or a European site  
  
We consider that the rEIAR and rAA screening have not ruled out or adequately mitigated 
potential significant adverse effects on the environment or on the integrity of a European site 
resulting from the carrying out and continuation of quarrying activity on the subject site. We 
note that sections 7.8 and 7.9 of the Inspector’s Report for the leave application only referred 
to hydrology and did not discuss any other potential impacts, for example, dust or impacts to 
protected bird species:  
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“7.8 There are a number of sand and gravel extraction sites in different ownerships in 
this area along the border between County Kildare and County Wicklow. As pointed 
out in the planning authority’s submission in this case there is some doubt as to the 
hydrogeological relationship between the nearest European site (Redbog SAC) and 
these  sand and gravel pits. The planning authority refers to a submission from the 
DAU in the Department of Tourism, Culture, Arts, Gaeltacht, Sport and Media dated 
December 20201 in relation to an application 19/1438 which was not appealed to the 
Board and referred to a nearby sand/gravel/stone quarry. The significant point in this 
letter is the reasonable possibility that the aquafer underlaying the Redbog SAC may 
be isolated from the surrounding area and therefore not subject to loss arising from 
quarrying operations in the area.   
  
7.9 On this basis I conclude that it is not reasonable to ascribe actual or likely 
significant environmental impacts or adverse effects on the integrity of a European 
site arising from a grant of leave to make an application for substitute consent in this 
case.”  

  
Please see Part 2 of this submission for details on potential significant effects. We therefore 
submit that exceptional circumstances do not exist in relation to this point.  
  

2.2.3 Extent to which significant effects can be remedied  
  
In Part 2 of this submission below, we have detailed the deficiencies of the rAA screening and 
identified potential significant adverse effects on the integrity of a European site which we 
firmly believe warrant a full stage 2 rAA and rNIS. Since no rNIS has been provided, due to 
what we consider to be an erroneous screening out of full rAA, no remediation is detailed. 
Therefore, we consider that remediation would be required and that exceptional 
circumstances have not been demonstrated in relation to this point.  

  
2.2.4 Compliance with previous planning permissions   

  
We would draw the Board’s attention to a warning letter issued by Kildare County Council on 
4 November 2020 (Kildare Ref. UD7620), which is appended to this submission. That warning 
letter not only concerned the operation of the quarry without an active planning permission, 
but also covered non-compliance and/or alleged non-compliance with 21 conditions of the 
permission granted under Ref. 07/0267, the majority of which related to environmental 
protection.  
  
We note sections 7.11 and 7.12 of the Inspector’s Report in relation to the leave application:  
  

“7.11. The planning authority is the competent authority in determining if unauthorised 
development has taken place on the site, has not referred to any enforcement actions 
currently being taken in relation to this development. Additionally, the planning 
authority recognises that difficulties have arisen in the timing of applications, in 
determining applications, delays in site inspections and that the problems associated 
with covid-19 have delayed assessments of planning applications.  

   
7.12. I am satisfied on the basis of the planning authority’s submission that the 
applicant has substantially complied with previous planning permissions and not 
carried out an unauthorised development in a manner as to require the refusal of this 
application for leave to apply for substitute consent.”  
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We also note reason (e) of the final grant of leave: “the applicant is making reasonable efforts 
to regularise the planning status of the development and noted that the planning authority is 
not currently pursuing enforcement proceedings”.  
  
While Kildare County Council may not have been pursuing enforcement proceedings at the 
time the leave application was determined, their warning letter was clear that there was no 
record of compliance with numerous conditions over the lifetime of the 10-year planning 
permission, which would, in effect, render the extant planning permission unauthorised prior 
to the works which continued without permission after the original permission’s expiry. 
Furthermore, “making reasonable efforts to regularise the planning status of the development” 
does not negate the fact that breaches of planning conditions appear to have occurred. The 
regularisation attempts also do not appear to address the potential condition breaches. This 
should all be taken into consideration by An Bord Pleanála in determining whether the 
threshold for exceptionality has been reached.   
  

2.2.5 Conclusion on Exceptional Circumstances  
  
On the basis of the above points, we submit that exceptional circumstances have not been 
demonstrated and do not exist in relation to the subject case and that substitute consent 
should therefore be refused.  

  
  
PART 2: REMEDIAL APPROPRIATE ASSESSMENT SCREENING AND REMEDIAL 
ENVIRONMENTAL IMPACT ASSESSMENT REPORT   
  
Without prejudice to the above reasons outlining why we consider that exceptional 
circumstances do not exist in this case and therefore consider that the subject application 
should be refused, we wish to make the following comments on the remedial Appropriate 
Assessment screening (rAA screening) and remedial Environmental Impact Assessment Report 
(rEIAR).  
  
1. Remedial Appropriate Assessment Screening  
  

1.1 Dust Impacts  
  
Section 4.1.5 of the rAA screening document outlines that:  
  

“As a point of reference, the IAQM (2016) Guidance on the Assessment of Mineral 
Dust Impacts for Planning indicates that significant dust impacts are typically restricted 
to 100 m of quarrying activities.”  
  

This misrepresents what the IAQM said in their document6:  
  

“Large dust particles (greater than 30 µm), which make up the greatest proportion of 
dust emitted from minerals workings, will largely deposit within 100 m of sources. 
Intermediate-sized particles (10-30 µm) are likely to travel up to 200-500 m.”  
  

Section 5.2.6 of the rAA screening outlines that the IAQM, relying on published literature, 
including Farmer (1993), found that:  

 
6 https://iaqm.co.uk/text/guidance/Mineral-Guidance_ConsultationApril16.pdf  

https://iaqm.co.uk/text/guidance/Mineral-Guidance_ConsultationApril16.pdf
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“The level of dust deposition likely to lead to a change in vegetation is very high (over 
1 g/m2 /day) and the likelihood of a significant effect is therefore very low except on 
the sites with the highest dust release close to sensitive habitats.”  

  
However, we have reviewed the Farmer (1993) paper7, and this finding is not contained within 
it. In fact, Table 1 in that paper makes clear that while some species can indeed tolerate quite 
high loadings of dust, effects on other species are seen at a sub 1 g/m2/day, with one cited 
study (Darley, 1966) demonstrating reduced photosynthesis and increased leaf necrosis at 
0.6 g/m2/day, and others finding reduced vegetative and reproductive growth at rates about 
0.2 g/m2/day.  
  
The rAA screening outlines that:  
  

“The paper by Farmer (1993) refers to studies by Spatt and Miller (1981) and Walker 
and Everett (1987), both of which examined effects of dust deposition on more 
sensitive bryophyte communities alongside a major road in Alaska. It was found that 
species of Sphagnum declined where dust deposition was between 1000-2500 mg/m2 
/day”  
  

Having reviewed the Farmer (1993) study, we note that this isn’t entirely accurate. The study 
says that Sphagnum subject to dust deposition had a decreased photosynthetic rate and 
chlorophyll a content, with species decline noted where deposition was circa 1-2.5 g/m2/day. 
However, they could still detect effects of the dust at a distance from the source where the 
deposition rate was only 0·07 g/m2/day.  
  
Additionally, the applicant then relies on a table produced by the IAQM in a 2014 document8, 
which specifically assesses demolition dust and advises that above a distance of 50 metres 
the ecological impact of dust on high sensitivity ecosystems is medium.  The applicants rely 
on this to infer that:  
  

“Whilst the table does not provide details for further distances, it can be reasonably 
inferred that emissions arising further than 50 m from a receptor of ‘High’ sensitivity 
would be considered to pose a low risk of significant impacts.”  
  

We would highlight that this does not marry with the distances outlined by the IAQM 
specifically in relation to quarry dust, whereby distances of up to 500 metres were liable to 
dust deposition. There is a clear discrepancy here, and it must be logically concluded that 
demolition dust may have a lesser diameter of influence than quarry dust, and as such the 
appropriateness of relying on these findings to determine sensitivity must be called into 
question.  
  

1.1.1 Screening decision  
  
In Table 5.2, likely significant effects of dust are screened out thus:  
  

“With reference to guidance from IAQM (2014, 2016) and literature reviews by Farmer 
(1993) and Prajapati (2012) (refer to Sections 5.2.6 - 5.2.10), the dust emission levels 
at this area of the Site have not been of a magnitude so as to give rise to significant 

 
7 https://www.resolutionmineeis.us/sites/default/files/references/farmer-dust-effects-1993.pdf  
8 https://iaqm.co.uk/text/guidance/construction-dust-2014.pdf   

https://www.resolutionmineeis.us/sites/default/files/references/farmer-dust-effects-1993.pdf
https://iaqm.co.uk/text/guidance/construction-dust-2014.pdf
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effects on the qualifying habitat of the SAC (transition mires) over the assessment 
period.”  
  

We note that the maximum recorded emission of dust was 698 mg/m2 /day from D3K, which 
equates to 0.698 g/m2/day. Mean dust emissions were 190 and 119 mg/m2 /day, equating 
to 0.19 and 0.119 g/m2/day. The studies which the applicant relies on to reach the conclusion 
of no impact actually highlight that impacts from dust on sphagnum could be detected at just 
0.07 g/m2/day (Spatt & Miller (1981) cited in Farmer (1993)). Additionally, the IAQM outline 
that the distance these can travel is up to 500 metres, as outlined above. Yet in section 5.4.4 
the applicant outlines that: “in accordance with Table 5-1, dust impacts are considered up to 
a distance of 50 m from the boundary of Red Bog SAC.”  

  
Table 5.1 is the IAQM study looking at demolition dust, while the IAQM study looking at 
quarrying dust indicates are far higher distance of impact. We submit that limiting the 
consideration to only 50 metres from the boundary of Red Bog SAC is flawed, and is not based 
on best available science.   
  
As such, we strongly submit that the issue of dust emission warrants further assessment in a 
Stage 2 rNIS. The mean and maximum levels have been previously demonstrated in peer 
reviewed studies to have a negative impact on sphagnum moss, which is the primary 
vegetation in the Red Bog SAC, and the SAC is well within the impact zone previously 
established for quarry dust. We submit that the findings of previous studies clearly indicate 
that there is reasonable scientific doubt in regard to the potential impact of dust on a European 
protected site, and in our view screening it out is premature and erroneous.    
  
 

1.2 Bird Impacts  

  
We would note that the NIS for application number 20/352 clearly outlined potential bird 
impacts on sand martins and peregrine falcons. It would appear that no dedicated bird survey 
was carried out as part of the rAA screening, with the rEIAR outlining that on a site visit, over 
two days in November of 2023 the following was carried out:  
  

“Birds – incidental observations of wintering birds were made – particularly any in 
association with waterbodies, or any waterfowl grazing on grassland”  

  
It is then further noted that:  
  

“Approximately forty sand martin (Riparia riparia) burrows (nests) were noted at the 
top of a cliff face in the northernmost corner of the existing quarry pit”  
  

And:  
“Whilst WSP ecologists were aware of reports of nesting peregrine falcons onsite, as 
noted in Golder (2020), none were observed. Sightings of peregrine falcons were not 
expected, considering that they utilise the quarry as a breeding site and surveys were 
carried out outside the breeding season.”  

  
The rEIAR then notes that both sand martins and peregrine falcon are protected under the 
Wildlife Act, but they entirely overlook the legal imperative to protect peregrines and sand 
martins as provided by the Birds Directive. Peregrine are listed on Annex I of the Birds 
Directive, and Article 4(4) of the Birds Directive provides for protection outside of designated 
SPAs:  
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“In respect of the protection areas referred to in paragraphs 1 and 2, Member States 
shall take appropriate steps to avoid pollution or deterioration of habitats or any 
disturbances affecting the birds, in so far as these would be significant having regard 
to the objectives of this Article. Outside these protection areas, Member States 
shall also strive to avoid pollution or deterioration of habitats.” [An Taisce 
emphasis]  

  
However, potential impacts on these on-site birds are not even mentioned in the rAA 
screening, and there is no in-depth assessment of potential impact included in the ecology 
chapter of the rEIAR for the sand martins and peregrine which are known to utilise the site. 
Table 4.13 in the rEIAR only considers an impact on breeding birds insofar as they were 
impacted by the encroachment onto agricultural land by the quarry. Noise and dust emissions 
are summarily ruled out as potential risk: “Noise and dust emissions during the assessment 
period are comparable to previous levels, indicating no change in circumstance in this regard”.  

  
However, even if the noise and dust have not changed since the planning permission has 
lapsed that does not necessarily indicate there is no ecological impact. Were there extant 
mitigation measures in place on foot of the previous lapsed permission, were they still 
appropriate and effective for the changing population of bird species? It is imperative that the 
applicant ascertain and elucidate the potential risks to these species which arose as a result 
of the ongoing unauthorised development over the last four years.  
  
 

1.3 Hydrology  
  

We note in the NIS carried out for application number 20/352 it stated the following:  
  

“it is reasonably unlikely that there would be any continuity of flow from the Site to 
the bog either hydrogeologically or hydrologically. Nevertheless, in the absence of 
mitigation it is not possible to screen this site out of the AA and the Red Bog SAC is 
taken forward into stage two of the assessment.”  
  

However, Red Bog SAC has been screened out for a further stage two assessment as part of 
this substitute consent application. We submit that this is premature due to the existence of 
an unacceptable level of scientific uncertainty regarding the groundwater connectivity 
between the subject site’s extraction sites and the Red Bog SAC.   
  
For example, the interaction between the groundwater aquifers of the quarry extraction sites 
and the Red Bog SAC seems to have a high degree of scientific uncertainty within the 
Inspector’s Report for the substitute consent leave application:   
  

“there is some doubt as to the hydrogeological relationship between Redbog SAC and 
 the sand and gravel pits”  
  
And  
  

”The significant point in this letter [from the Dept. Of Tourism, see below] is the 
aquifer underlaying the Redbog SAC may be isolated from the surrounding area and 
therefore not subject to loss arising from quarrying operations in the area.”    
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This last point on the groundwater isolation of the Red Bog SAC relies on a submission from 
Department of Tourism, Culture, Arts, Gaeltacht, Sport and Media, which is referenced in the 
Cover Letter, regarding Ref. 19/1438, for a quarry owned by Shillelagh Quarries Ltd 
approximately 1.4 km to the northwest of the subject site. The Department’s submission 
argues that because the SAC is elevated at a height of 260m and a water table contour plot 
predicts the groundwater elevation of the SAC to be 230m, the Red Bog SAC is likely to be 
isolated from the water table, and thus isolated from contaminating effects from quarrying 
operations.  
  
Yet applicant in the subject case bases their hydrogeology argument on these observations 
from the Department of Tourism on a separate quarry site which is not adjacent to the Red 
Bog SAC like the subject application. Therefore, there is an unacceptable level of scientific 
uncertainty which the remedial impact assessments fail to alleviate, casting significant doubt 
on the applicant’s claims that a remedial NIS is not required due to the absence of a 
hydrological pathway to Red Bog SAC. The depth of extractive activity below the groundwater 
table also requires confirmation.   
  
There is contradictory information provided from various sources as to groundwater 
connectivity between the quarry extraction sites and Red Bog SAC. We also note in that regard 
a scientific assessment submitted to An Bord Pleanála by another third party in relation to this 
substitute consent application. We submit that a more thorough hydrogeological assessment 
is necessary as part of a stage two remedial Appropriate Assessment process via an rNIS due 
to the currently unacceptable level of scientific uncertainty.  
 

  
 1.4 Habitats Directive Legal Requirements  
  
It is now well established in law that approval can only be granted for plans and projects when 
it has been established beyond all reasonable scientific doubt that the subject proposal will 
not adversely impact any Natura 2000 sites.  
  
In Case C-258/11, Sweetman & Others v An Bord Pleanála & Others, it was held that 
the provisions of Articles 6(2)–(4) of the Habitats Directive must be interpreted together “as 
a coherent whole in the light of the conservation objectives pursued by the directive” and that 
they impose a series of specific obligations necessary to achieve and maintain favourable 
conservation status. A plan or project will negatively impact upon a site if it prevented the 
“lasting preservation of the constitutive characteristics” of the site for which it was designated, 
with reference to the site’s conservation objectives. Significantly it was determined that: 
 

“authorisation for a plan or project ....may therefore be given only on condition that 
the competent authorities ....are certain that the plan or project will not have lasting 
adverse effects on the integrity of the site. That is so where no reasonable scientific 
doubt remains as to the absence of such effects” [emphasis added].    

  
The competent authority must therefore refuse authorisation for any plans or projects where 
there is uncertainty as to whether the plan or project will have adverse effects on the integrity 
of the site. It was also held in paragraph 44 that:   
    

“So far as concerns the assessment carried out under Article 6(3) of the Habitats 
Directive, it should be pointed out that it cannot have lacunae and must contain 
complete, precise and definitive findings and conclusions capable of removing 
all reasonable scientific doubt as to the effects of the works proposed on the protected 
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site concerned (see, to this effect, Case C 404/09 Commission v Spain, paragraph 100 
and the case-law cited)...” [emphasis added].  

  
In Kelly v An Bord Pleanála & Others, [2013 No 802 J.R.] with reference to 
Commission v Spain c-404/091, the High Court held in paragraph 36 that the competent 
authority must carry out an Appropriate Assessment for a plan or project in light of the best 
scientific knowledge in the field. It was also held that the competent authority must lay out 
the rationale and reasoning which was used to arrive at the determination.  
  
The Kelly Judgement has provided a very helpful clarification of the requirements of an AA, 
and in particular in paragraph 40, a summary of what must be delivered by the process in 
order to be lawfully conducted:   
    

“(i) Must identify, in the light of the best scientific knowledge in the field, all aspects 
of the development project which can, by itself or in combination with other plans or 
projects, affect the European site in the light of its conservation objectives. This clearly 
requires both examination and analysis.   

    
(ii) Must contain complete, precise and definitive findings and conclusions and may 
not have lacunae or gaps. The requirement for precise and definitive findings and 
conclusions appears to require analysis, evaluation and decisions. Further, the 
reference to findings and conclusions in a scientific context requires both findings 
following analysis and conclusions following an evaluation each in the light of the best 
scientific knowledge in the field.   

    
(iii) May only include a determination that the proposed development will not adversely 
affect the integrity of any relevant European site where upon the basis of complete, 
precise and definitive findings and conclusions made the Board decides that no 
reasonable scientific doubt remains as to the absence of the identified potential 
effects.”  

  
It should therefore be ensured that the requirements of Article 6(3) of the Habitats Directive 
with regard to the direct, indirect and cumulative impacts of the unauthorised work are 
satisfied.  
  
  
2. Remedial Environmental Impact Assessment   

  
2.1 Groundwater Connectivity  
  

Throughout the rEIAR, application documents and wider studies of Red Bog SAC, we note a 
continued uncertainty associated with the persistent issue of the groundwater connectivity of 
the quarry extraction sites and the nearby ecologically significant Red Bog SAC. This is 
exemplified by contrasting definitions of the water recharge mechanism associated with Red 
Bog SAC by the Geological Survey of Ireland (GSI) and the National Parks and Wildlife Service 
(NPWS), and this uncertainty is echoed within the Inspector’s Report on the application for 
leave to apply for substitute consent.   
  
Table 4-4 of the Ecology and Biodiversity chapter cites the GSI definition of Red Bog SAC as 
a ‘Groundwater Dependent Terrestrial Ecosystem’. However, according to the NPWS 
Conservation Objectives associated with this site:  
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“it is likely that the SAC is fed by rainwater percolating through the ridges of permeable 
gravel surrounding the SAC until it hits a layer of impermeable till, and then flows 
along the gravel-till interface to feed into the wetland. Discharge is likely to occur via 
the permeable gravel layers close to the surface.”  

 
The NPWS definition indicates a greater importance for rainwater recharge of the SAC, rather 
than groundwater recharge as indicated by the GSI.   
  
The uncertainty raised by these conflicting definitions furthers the doubt as to the potential 
pathway for groundwater connectivity between Red Bog SAC and the quarry extraction sites. 
This raises doubt about the applicant’s assumption of no pathway for impacts on Red Bog SAC 
given the uncertainty regarding groundwater connectivity:  
 

“The Red Bog SAC is ca. 240 m to the northeast of the site. The Red Bog SAC is a 
perched water feature and not reliant on the bedrock aquifer beneath the Site. The 
Red Bog SAC is also up hydraulic gradient from the Site so would not be at risk of 
migration of contaminants.”   

  
These uncertainties require significant clarification, particularly confirmation that the SAC is 
indeed perched and that quarrying operations have not excavated below the groundwater 
table.   
  
 

2.2 Cumulative Impact Assessment  
  
We submit that it is essential to determine the combined effects of the unauthorised work, 
the portion of the quarry site which extends into Wicklow which has been granted a 25-year 
planning permission extending into the 2030s (Ref. 066932), in addition to Carnegie’s quarry 
and a Roadstone quarry which are both contiguous with the subject site. We also note a 
quarry operated by Shillelagh Quarries Ltd which is located approximately 1.4 km from the 
subject site and appears to have breached planning conditions by continuing unauthorised 
quarrying operations (see the decision for Kildare Ref. 19/1438).   
  
The water chapter of the rEIAR states the following:  
  

“Due to the predominant lack of hydraulic connectivity and mostly imperceptible or 
slight nature of the effects assessed, there is not considered to be significant potential 
for cumulative impacts to occur. Although the flooding effect was marked as slight to 
moderate, it was contained within the quarried area. There is therefore negligible risk 
of this water combining downstream with flood waters from the River Morell. The risk 
cannot be completely discounted as there is some limited connection between the Site 
and surface water via groundwater baseflow contributions. The activities at the Site 
are shown not to impact the quantity/quality within the Red Bog SAC water feature. 
There are neighbouring quarrying activities that border the Red Bog SAC and are up 
hydraulic gradient of the conservation site. Any future impact on quantity at the Red 
Bog SAC should take into consideration activities at the neighbouring quarry as well 
as activities at the Site.”   

  
First, the lack of hydraulic connectivity with the surrounding area, Red Bog SAC in particular, 
is assumed when we consider that it remains uncertain. This again underscores the need for 
clarity on this issue of the groundwater connectivity of quarries in the area with Red Bog SAC, 
before initiating a thorough cumulative environmental impact assessment for the sake of the 
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integrity of nearby ecological sites and the drinking water quality in the area. Second, we 
submit that any past and future impacts on the Red Bog SAC site must be cumulatively 
assessed, taking into account the unauthorised work and other sites in the area.  
  
 

2.3 Private Wells  
   
Further to the drinking water point above, we note the presence of five drinking wells within 
150m of the subject site. There is a need to determine the sufficiency of the BH8K and BH9K 
groundwater monitoring stations in particular to assess any potential impacts to these drinking 
well locations and to ensure the proper detection of contamination. The applicant claims that 
private wells have not been sampled prior to commencement of works due to access issues, 
which should be clarified.  
  
Please acknowledge our submission and advise us of any further consultation periods and of 
any decision made.  
  
Is muidne le meas, 
 
Dr. Elaine McGoff 
Head of Advocacy 
An Taisce – The National Trust for Ireland 
 
Phoebe Duvall 
Senior Planning and Environmental Policy Officer 
An Taisce – The National Trust for Ireland 
 
Seán O’Callaghan 
Planning Officer 
An Taisce – The National Trust for Ireland 
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